International Intellectual Property Rights by Simburg, Melvyn J. et al.
International Intellectual Property Rights
MELVYN J. SIMBURG, DAVID W MAHER, SCOTT BAIN, BRUCE HOROWITZ, AND
PETER M. HAVER*
I. Introduction and Overview
In 2003, the digital world leapt to the forefront of issues and developments in interna-
tional intellectual property. Exciting new developments grappled with the controversial
areas of jurisdiction and choice of law for trademark disputes involving the Internet and
domain names. Because of different approaches in different jurisdictions, we have no com-
mon solution for domain name controversies, encouraging forum shopping by potential
disputants. Outside of the digital world, exclusion of grey-market goods by trademark own-
ers remains a grey area of the law, with the European Union now grappling with these
issues.
Fair use concepts in copyright took center stage in addressing laws protecting the pro-
tection devices (anti-circumvention laws) for copyright-protected material in digital form.
More developments worldwide on peer-to-peer file sharing of music and films may result
in conflicting legal standards or rights in different jurisdictions. Courts addressed DVDs
in a number of cases, including whether a license allowing videotape derivatives and dis-
tribution includes DVD format and distribution.
Patent cases continue to address the doctrine of equivalents, with the Festo case and its
aftermath. European courts are split on whether a patent can be invalidated because one of
the claims exceeds the reasonable scope of the invention.
I. Intellectual Property Law and the Internet
The global impact of Internet web sites continues to challenge international law to create
common standards for the digital world. It is clearly very difficult for the cases to address,
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in a cohesive manner, the wide divergence of social and legal standards from one nation to
another.
In Norway, a test of copyright law was finally resolved in favor of the defendant after he
was twice acquitted of charges that he had illegally broken the encryption system known
as the DeCSS utility and published his discovery. The defendant argued that the encryption
prevented him from playing his legitimately purchased DVDs on his UNIX computer. Two
Norwegian courts agreed that this was a legitimate reason to de-encrypt the utility and thus
acquitted him. After the last decision on December 22, 2003, the Norwegian government
announced that it would not pursue further appeals.
In the Netherlands, Kazaa B.V., the developer of Kazaa software used for peer-to-peer
network file sharing, won a significant victory when the Supreme Court of the Netherlands
held that merely offering the software to users was not a violation of Dutch copyright law,
even though some might use it in violation of copyright laws. The Court held that a ban
on the software went too far in seeking to prevent possible infringements. This is the first
decision by a national Supreme Court on this subject.'
In the United States, the Digital Millennium Copyright Act (DMCA) has been employed
in a large number of civil actions brought by the Recording Industry Association of America,
Inc. (RIAA) against individual users of peer-to-peer file sharing programs that are alleged
to have infringed copyrights by sharing music recordings. RIAA suffered a setback in De-
cember, when a U.S. Circuit Court of Appeals held that the DMCA's subpoena provisions
did not authorize RIAA to issue subpoenas to service providers acting solely as conduits for
data transfers.'
In 2003, trademark law has faced complex questions of jurisdiction across national bound-
aries. The United States is the primary contributor to the development of law in this area
because the U.S. trademark statute dealing with domain names, the Anticybersquatting
Consumer Protection Act (ACPA), provides for in rem jurisdiction over domain name
disputes when the registry or registrar is located in the United States. Because the registries
of ".com," ".net," and ".org" are all located in the State of Virginia, U.S. courts have
interpreted this grant of jurisdiction to authorize their determination of disputes involving
other nations' laws.
In 2003, the Fourth Circuit Court of Appeals reversed a holding by the District Court
for the Eastern District of Virginia.3 The lower court had held that the ACPA applied to
non-U.S. trademarks and that the U.S. court could apply Spanish trademark law to deter-
mine the dispute. In reversing, the court held that, under the ACPA, U.S. law should be
applied to determine what was essentially a Spanish dispute.
In another case from the Eastern District of Virginia,4 where the registries are located,
the federal district court ordered the domain name registry to remove a domain name from
the registry. In an earlier decision, a U.S. court found that the domain name infringed a
trademark and ordered cancellation of the domain name registration. The registrar, located
in Korea, then secured a Korean court ruling barring it from complying with the cancel-
1. The decision (in Dutch) is available at http://www.rechtspraak.nl/uitspraak/frameset.asp?ljn=AN7253
(last visited May 11, 2004).
2. Recording Indus. Ass'n of Am., Inc. v. Verizon Internet Servs., Inc., 351 F.3d 1229 (D.C. Cit. 2003).
3. Barcelona.com, Inc. v. Excelentisimo Ayuntamiento de Barcelona, 330 F.3d 617 (4th Cir. 2003).
4. GlobalSantaFe Corp. v. globalsantafe.com, 250 F. Supp. 2d 610 (E.D. Va. 2003).
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lation order. The U.S. court dismissed any claim of comity, holding that the first court to
take jurisdiction over property in rem may exercise that jurisdiction.
The same issue arose in another case in the same district.5 When the foreign registrar,
not subject to U.S. jurisdiction, refused to transfer a domain name registration, the Eastern
District court ordered the registry to transfer the name.
IM. International Patent and Copyright Issues
In 1998, following the lead of the European Union, the United States implemented
legislation extending the term of copyright protection to twenty years, and the legislation
was upheld last year by the U.S. Supreme Court by a seven to two vote. In Eldredv. Asbcrofi,6
the Court ruled that Congress' authority to grant exclusive rights to authors for limited
times is not exceeded by granting time-limited extensions to existing copyrights. Critics
had argued that the extension violated the Constitution because it permitted corporate
copyright owners, such as Walt Disney Corp., whose copyright in Mickey Mouse was set
to expire just prior to the legislation, to lock up works perpetually by convincing Congress
to extend the term of copyright whenever the works are close to falling within the public
domain.
The DMCA, discussed elsewhere in this report, continues to be the primary source of
copyright litigation in the United States, and similar legislation has spurned litigation
around the world.7 In Lermark International Inc. v. Static Control Components Inc.,s a district
court ruled that a printer manufacturer might utilize the DMCA anti-circumvention pro-
vision in order to restrict a competitor from offering replacement cartridges, because the
microchip in the replacement cartridges had to circumvent an "access control" on the
printer in order to function correctly. Other courts have decided the issue differently.9 This
issue likely will be addressed by other courts in the United States in 2004, and by other
nations that are beginning to implement the anti-circumvention provisions required by the
1996 WIPO Copyright Treaty.
While electronic tools continue to test the efficacy of copyright laws, there were large
verdicts in 2003 that signaled hope for stemming the tide of massive online infringement.
In Lowry's Reports, Inc. v. Legg Mason, Inc.,1° a small newsletter publisher was awarded nearly
$20 million for a large financial investment firm's intranet posting and emailing of its
newsletters for several years. The defendant's post-trial motion to overturn the verdict was
rejected, and the case will be watched closely on appeal.
Willful infringement was a major issue in patent litigation. In Knorr-Bremse Systeme Fur
Nutzfabrzeuge GmbH v. Dana Corp.," the Federal Circuit agreed to re-hear en banc a case
raising the question of whether there is an adverse inference of willfulness if the defendant
5. Am. Online, Inc. v. aol.org, 259 F. Supp. 2d 449 (ED. Va. 2003).
6. Eldred v. Ashcroft, 537 U.S. 186 (2003).
7. See, e.g., In re Verizon Internet Servs., Inc., 240 F.Supp. 2d.24 (D.D.C. 2003) (DMCA subpoena pro-
vision does not authorize issuance of a subpoena to an ISP acting solely as a conduit of information or infringing
works).
8. Lexmark Int'l, Inc. v. Static Control Components, Inc., 253 F. Supp. 2d 943 (E.D. Ky. 2003).
9. E.g., Chamberlain Group, Inc. v. Skylink Tech., Inc., 292 F.Supp 2d 1040 (N.D. Il1. 2003).
10. Lowry's Reports, Inc. v. Legg Mason, Inc., 186 F.Supp 2d 592 (D. Md. 2003).
11. Knorr-Bremse Systeme Fuer Nutzfahrzeuge GmbH v. Dana Corp., 344 F.3d 1336 (Fed. Cir. 2003).
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does not obtain and disclose legal advice of non-infringement or patent invalidity. A finding
of willfulness permits the court to assess treble damages.
Courts continue to struggle with the doctrine of equivalents. In Festo Corp. v. Shoketsu
Kinzoku Kogyo Kabushiki Co. the en banc Federal Circuit ruled that a court, not the jury, must
decide whether a patent owner has rebutted the presumption that a narrowing amendment
made to a patent application for "reasons related to patentability" in fact surrendered the
entire range of equivalents."2 About a half-dozen other cases similarly expanded on the
Supreme Court's decision in Festo.
The DMCA, database protection, and the use of patent fees dominated the U.S. in-
tellectual property legislative agenda in 2003. The DMCA's anti-circumvention provision
was the subject of at least a half-dozen bills, ranging from provisions to strengthen its
enforcement to calls for partial repeal in order to permit a wider range of user activities,
including fair use. The European Union has repeatedly called for stronger protection of
databases, and H.R. 3261, introduced in 2003, would provide protection under the sweat-
of-the-brow theory regardless of whether the database can be protected by copyright.
Such proposals are sure to remain controversial, as free speech and consumer groups
continue to oppose the protection of facts in databases. Finally, patent owner groups
finally appear to be making progress in convincing the U.S. Congress to permit patent
fees to be invested back into the Patent Office and other initiatives, rather than using the
huge surplus in patent fees to fund unrelated initiatives. Both H.R. 1561 and S. 1760
would halt the diversion of patent funds and while neither passed in 2003, they gained
far greater traction than similar, past efforts. Observers are confident that a fee divergence
bill will pass in the near future, thus enabling the U.S. PTO to provide more extensive
prior art searches like the EPO currently does.
Finally, a bill precluding the patenting of human organisms was introduced by the U.S.
Congress, H.R. 2673, and subsequently signed into law in January 2004.11
IV. International Trademark Issues
A. 2003: LEAP YEAR FOR THE MADRID PROTOCOL
The Madrid Protocol"1 hit, or at least bunted, into the big time when it took effect in
the United States on November 2, 2003. The European Council adopted the Protocol for
the European Union (EU), in October of 2003, thereby linking International Registration
(IR) to the Community Trade Mark system." This system will become effective in the EU
by October 2004. Moreover, the World Intellectual Property Organization (WIPO) rec-
ognized Spanish as one of the official application languages in response to the most salient
objection coming from the Spanish speaking countries of Latin America. The stage is set
for the Madrid Agreement and the Madrid Protocol to become truly worldwide systems
for the registration and maintenance of trademarks.
12. Festo Corp. v. Shoketsu Kinzoku Kogyo Kabushild Co., 344 F.3d 1359, 1364 (Fed. Cir. 2003).
13. Consolidated Appropriations Act, Pub. L. No. 108-199, § 634 (2004), available at http://www.fsa.
usda.gov/dam/bud/AppropAction/FY2004/PL 108199.pdf (last visited May 20, 2004).
14. The Madrid Protocol, or the Protocol, tends to be the present North American English-language short-
hand terminology for the treaties and local enabling legislation that make up the most important system for
the international registration of marks.
15. To become effective in the EU by October 2004.
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In the United States, trademark practitioners have been bombarded with information
about the Madrid System, and, therefore, it is not necessary to go into the details, except
to say that the Madrid Agreement and Protocol System provide for a single filing of one
set of documents that creates registered trademarks in most countries and, instead of
many, allows for one trademark renewal, assignment, merger, and change of name ap-
plication. Oppositions and other trademark controversies are still handled in the local
jurisdictions.
The Madrid System for the international registration of marks is made up of two trea-
ties,' 6 whose requirements, advantages, and disadvantages can be found on the Internet. 7
Several years ago, the TRIPS Agreement of the World Trade Organization, provided
nearly worldwide protection to the famous marks of mainly multi-national companies. The
Madrid System has created an additional competitive edge for large and medium-size com-
panies, over smaller enterprises, for the protection of their non-famous or not-yet-famous
marks; this is because post-Protocol worldwide filings are relatively inexpensive for the
larger companies, yet may be prohibitively expensive for smaller companies.
This disadvantage is not lost upon opponents of the Madrid System in Latin America,
where most countries are still not members of the System. Because the number of world-
scale large and medium-size enterprises is top-heavy in the Northern Hemisphere, many
Latin American and other critics claim that the effect of the Protocol is to further inhibit
competition from smaller enterprises, and from developing countries. They ask for changes
to the System that will level the competition once again. The counter-argument is that the
Madrid System is the only reality of the moment and if developing countries were to join
it, they could at least lessen the financial disadvantage, while if they do not join, they will
be at an even greater disadvantage.
The Inter-American Industrial Property Association (ASIPI) and Brazilian Intellectual
Property Association (ABPI), among others, have asked for further analysis before Latin
American jurisdictions decide whether to become members of the Madrid System.18S In part,
this is based on Brazil's experience with the Madrid System, of which it was a member,
before resigning in 1934, based on the imbalance mentioned above. 9
By accepting Spanish as one of the official languages for International Registrations,
WIPO has potentially divided the nearly uniform opposition to the System from Latin
America, where one of the demands was for both Portuguese and Spanish to be official
registration languages. The question is whether the Spanish-speaking countries of
Latin America will refuse membership unless Portuguese is accepted as a registration
language.20
16. The Madrid Agreement Concerning the International Registration of Marks, Apr. 14, 1891,WIPO Pub.
N 204(E); Protocol Relating to the Madrid Agreement, June 28, 1989, WIPD Pub. N 204(E) (entered into
force on Dec. 1, 1995 and operational on Apr. 1, 1996).
17. Good entry sources include: WIPO, Madrid System for the International Registration of Marks, available
at http://www.wipo.int/madrid/en/guide/index.htm (last visited May 25, 2004); INTA, available athttp://www.
inta.org/madrid/ (last visited May 25, 2004).
18. INTA Bulletin, vol. 58, issue No. 15, Aug. 15, 2003 (on file with author).
19. Id.
20. At the Annual Meeting of the Brazilian Intellectual Property Association, held in August 2003, bar
officials from Brazil and the other MERCOSUR states agreed that their countries would not join the Madrid
System unless both Portuguese and Spanish were official languages. (Personal observation by this reporter).
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B. BRIEF COVERAGE OF Two NOTABLE EUROPEAN UNION TRADEMARK CASES
1. Genuine Use: European Union
In the case of Ansul BVv. Ajax Brandbeveiliging BV 2', Ansul BV registered the MINIMAN
mark for fire extinguishers in Benelux in 1971; however, they stopped using the mark on
new products in 1989, but continued to provide services and parts for used equipment. Ajax
began using the same mark in Benelux for the same products. Soon thereafter, Ansul filed
for the MIINIMAX mark for repair services and parts. After actions for cancellation and
injunctive relief, and appeals, the Supreme Court of the Netherlands, asked the European
Court of Justice (ECJ), for a determination of whether a mark that has not been used for
more than five years in relation to new products, can be considered to be "in genuine use."
Going beyond the standard issues of token use, and use with regard to goods or services
that are already marketed or to be marketed, the ECJ held that genuine use can be found
when a mark is used: (1) for "parts which are integral to the make-up or structure of the
goods" sold previously under that mark; and (2) for goods or services directly connected
with the goods that were previously sold under that mark.22
2. Identical Marks: ECJ Narrows the Interpretation of Identical Marks
In LTy Diffusion SA v SADAS Verthaudet SA 23, the ECJ held that the term identical found
in article 5(1) of the Community Trademark Directive, requires a narrow interpretation,
and that a sign might not be an infringing mark even though it contains a registered trade-
mark, as long as it has sufficiently distinctive modifications or additional elements. It is
likely that registered trademark owners in Europe will have to use "likelihood of confusion"
to prove infringement, when two marks are not clearly identical, because the EU article
5(1) appears to be narrower than the identical mark laws of the member countries.
V. European Community Developments with Country
Focus on German IP News
A. COPYRIGHT: DVDs-NEw FORM OF USE WITH RESPECT TO FILM COPYRIGHT?
Germany, as with a number of other jurisdictions, has recently confronted the question
whether licenses granting use rights with respect to films, including distribution through
videocassettes, extend to the recording of the respective film content on digital-versatile-
discs, known generally as DVDs. In a decision dated October 31, 2002, the Munich Court
of Appeals held that the plaintiff, an artist, who had contributed to the creation of the
German production film, "Magic Mountain" (der Zauberberg), did not have a claim for
infringement under German copyright law against the film producer in connection with
the latter's distribution of the film in the form of DVDs. 24 The artist had licensed his rights
to the film to the film's producer by way of contract dated August 11, 1980, which permitted
the film producer to distribute the film through all available means, including videocassettes,
a technology in existence at the time of the conclusion of the respective contract. In its
21. Case 40/01, Ansul BV v. Ajax Brandbeveiliging BV, 2003 E.C.R. 1-2439.
22. Id. at 22.
23. Case 291/00, LTJ Diffusion SA v. Sadas Vertbauder SA, 2003 E.C.R. 1-2799.
24. OLG Miinchen, Decision from October 31, 2002--6 U 5487/01; GRUR 2003, Vol. 1, Pg. 50, available
at http://www.jurpc.de/rechtspr/20020358.htm (last visited May 11, 2004).
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decision, the Munich Court of Appeals held that the recording and distribution of the film
on DVDs did not constitute an independent, new form of use of the film and, as a result,
such distribution came within the scope of the license that the artist had granted to the film
producer.
Article 31 (IV) of the German Law on Copyright invalidates the granting of use of rights
in a work covered by copyright with respect to new forms of use that were unknown at the
time of the granting of the right of use. German legislators enacted this provision in order
to permit creators of works to derive economic advantage from all forms of use of the work.
This provision actually predates the enactment of a new copyright law from March 3, 2002,
designed to strengthen further authors' and artists' rights. The court reasoned that the
improvement of an existing form of use did not constitute, for purposes of article 31 (IV),
a new and independent form of use in the eyes of the end user, whose appreciation was
decisive with respect to the application of article 31 (V). Although consumers apparently
appreciated the technical advantages inherent in DVDs, which provide enhanced image
quality and increased storage capacity, the court remained unconvinced that it made a dif-
ference for end users whether the film content was recorded in an analogue or digital form,
provided the image quality remained comparable.
In denying the inherent difference between video and DVD as a form of use, the court
also relied on two marketing aspects. First, given that DVDs had taken considerable market
share from videocassettes, the court considered these platforms to be substitutes for one
another, an attribute that ruled out their inherent difference as forms of use. Second, both
platforms were marketed and distributed in a similar manner, often times simultaneously,
through the same distribution chains.
B. TRADEMARKS: BURDEN OF PROOF WITH RESPECT TO THE APPLICATION OF THE
ExHAUSTION DOCTRINE
The issue of parallel imports, namely the importing into the European Community of
trademark products put into circulation outside of the European Community by the trade-
mark owner or an authorized party, has generated considerable case law both among na-
tional courts and the ECJ. The exhaustion doctrine as embodied in article 7(1) of the
European Directive No. 89/104/EC (Directive) on trademarks lies at the heart of this
debate because the Directive restricts the application of the exhaustion doctrine to trade-
mark products which the trademark owner or an authorized party puts into circulation in
the European Community (note that the European Community subsequently expanded
slightly the territorial boundaries of the exhaustion doctrine to include all of the European
Economic Zone).
This restricted territorial scope of the exhaustion doctrine related to trademarks issued
by Member States (EC Member State Trademarks) permits owners of EC Member State
Trademarks to prohibit the importation of goods bearing the EC Member State Trademark
into the respective Member State despite the trademark owner or an authorized party
having put those goods into circulation outside of the European Economic Zone. Although
some Member States, including Germany, who previously applied the exhaustion doctrine
to trademarks on a worldwide basis, initially attempted to minimize the restrictive effects
which the doctrine's reduced scope would have on parallel imports, the ECJ's strict appli-
cation of the reduced territorial scope has considerably impaired parallel imports of trade-
mark goods into the European Community. The reduction in the scope of the exhaustion
doctrine has caused prices of trademark goods in the European Community to exceed world
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prices, a trade-off, which Member States appear willing to accept in return for the enhanced
trademark protection.
In Van Doren GmbH v. Lifestyle GmbH,25 however, a recent case referred by the German
Supreme Court, the ECJ chose to lessen-or rather partially switch-the burden of proof
with respect to the preconditions for the application of the exhaustion doctrine in cases
where the enhanced trademark protection risked permitting the partitioning of national
markets within the European Community in violation of the principle of the free movement
of goods. This adjustment of the burden of proof represents a concession to the overriding
goal of the free movement of goods as embodied in articles 28 and 30 of the Treaty Estab-
lishing the European Community (EC Treaty).
In Van Doren GmbH v. Lifestyle GmbH,2 6 the exclusive distributor for the clothing brand
"Stussy" in Germany (the plaintiff), who had been authorized by the trademark owner to
enforce its trademark rights in Germany, sued to enjoin a German wholesale dealer (the
defendant) from reselling certain clothing in its possession bearing the "Stussy" trademark
to retailers in Germany (Disputed Trademark Goods). The defendant had purchased the
Disputed Trademark Goods in the European Economic Zone from an intermediary that,
the defendant assumed, obtained the Disputed Trademark Goods from one of the trademark
owner's exclusive distributors, of which there was one in each Member State. In response
to the defendant's assertion of the exhaustion doctrine, the plaintiff contended that it had
brought the Disputed Trademark Goods into circulation in the United States and had not
subsequently authorized their importation into the European Economic Zone.
The German Supreme Court solicited, pursuant to article 234 of the EC Treaty, from
the ECJ a ruling as to the applicable burden of proof in this case with respect to the
exhaustion doctrine. The German Supreme Court pointed out that although under German
law the party asserting the exhaustion doctrine would have the burden of proof with respect
to satisfying the preconditions for the application of the exhaustion doctrine, it proposed
imposing on the plaintiff an initial, low level burden of proof given the existence of an
exclusive distribution system, which, in the court's opinion, risked leading to the partition-
ing of national markets within the European Community.
In adopting the German Supreme Court's position, the ECJ ruled that the party asserting
trademark rights has the initial burden of proof with respect to the exhaustion doctrine in
so far as placing the full burden of proof on the party asserting the exhaustion doctrine
might promote the partitioning of national markets with respect to the trademark goods.
In order to trigger this partial switch of the burden of proof, the offending party must
demonstrate that a risk of the partitioning of national markets exists. The ECJ decision
suggests that the existence of an exclusive distribution system similar to that used by the
owner of the "Stussy" trademark in the European Community might in and of itself con-
stitute a sufficiently important risk of market partitioning to warrant switching the burden
of proof.
In the exclusive distribution system used by the owner of the "Stussy" trademark, the
exclusive distributors had undertaken not to sell "Stussy" products to wholesale dealers that
intended to resell the trademark products to wholesale or retail dealers located outside of
the exclusive distributor's territory. The EJC indicated that such restricted availability com-
25. Van Doren GmbH v. Lifestyle GmbH, case no. C-244/00 (Apr. 8, 2003), available at http://www.
lawreports.co.uk/ecjaprc0.4.htn (last visited May 11, 2004).
26. Id.
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bined with the buyers incurring the burden of proof as to the trademark owners or an
authorized party having put the trademark goods into circulation in the European Eco-
nomic Zone gave the trademark owner considerable opportunity to partition national mar-
kets in the European Community.
In so far as a sufficient risk of market partitioning exists in order to warrant the partial
switch of the burden of proof, the ECJ proposes a two-tier burden of proof standard. First,
the party asserting the trademark rights (Infringed Party) must demonstrate that the owner
of the respective trademark or an authorized party put the offending goods into circulation
for the first time outside of the European Economic Zone. Under this ruling, the plaintiff
in Van Doren GmbH v. Lifestyle GmbH will need to demonstrate that the trademark owner
or an authorized party first put the Disputed Trademark Goods into circulation in the
United States, as the plaintiff alleged. Once the Infringed Party meets this initial burden
of proof, then the party asserting the exhaustion doctrine must show that the trademark
owner authorized the resale of the trademark goods in the European Economic Community
or in any of the zone's Member States. This second prong of the ECJ's burden of proof
standard preserves the ECJ's holding in prior parallel importing cases in which the ECJ
found that a trademark owner's placing trademark goods into circulation outside of the
European Economic Zone did not give rise to a presumption that the trademark owner
had authorized the resale of those trademark goods into the European Economic Zone.
C. PATENTS: OVERLY BROAD CLAIMS
In connection with proceedings brought in the German courts to invalidate a patent
issued by the European Patent Office, the German Supreme Court ruled that a finding that
one of the claims exceeded the reasonable scope of the invention would not be a sufficient
basis to invalidate the patent."' Diverging from recent decisions by courts in England and
The Netherlands, the German Supreme Court held that an overly broad claim did not
constitute one of the grounds for invalidation of a patent under German patent law or the
European Patent Treaty. However, in the same decision the German Supreme Court found
that a patent claim having a different scope from a claim in a prior patent did not auto-
matically result in an invention.
27. Decision from September 24, 2003-XZR 7/00; GRUR int. 2004, Vol. 2 at 145.
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